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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 ) 

CARGILL, INC., ) 

 ) 
Employer, ) 

 ) 
And ) Case No. 21-RC-136849 

 ) 
UNITED FOOD AND COMMERCIAL ) 

WORKERS UNION LOCAL NO. 324 ) 
 ) 

 ) 
Petitioner. ) 

_______________________________________) 

 

EMPLOYER’S REQUEST FOR REVIEW TO  

THE NATIONAL LABOR RELATIONS BOARD OF THE REGIONAL DIRECTOR’S 

DECISION TO DISMISS EMPLOYER’S OBJECTION #1  

 

Pursuant to Sections 102.69(c)(4) and 102.67 of the Rules and Regulations of the 

National Labor Relations Board (the “Board”), Cargill, Inc. (“Cargill” or the “Employer”), files 

this Request for Review to the National Labor Relations Board of the Regional Director’s 

Decision to Dismiss Employer’s Objection #1 (hereinafter “Request for Review”) in the 

Supplemental Decision and Order Directing Hearing and Notice of Hearing issued on February 

25, 2015, by the Regional Director for Region 21 (hereinafter “Supplemental Decision”).
1
  Ex.1. 

This Request for Review should be granted based upon the following grounds: 

 Substantial questions of law and policy are raised because of the absence of officially 

reported National Labor Relations Board (“the Board”) precedent related to arguments 

set forth herein concerning the interpretation and enforcement of the Board’s Rules 

and Regulations and decisions as they apply to the requirements for challenging 

                                                      
1
 In the Supplemental Decision, the Regional Director dismissed Employer’s Objection #1 while Objections 

#2 through #5 remain pending and were the subject of a hearing held on March 5, 2105.  See Ex. 1. 
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Regional Directors’ decisions and orders in representation matters after a hearing has 

been closed and the penalties for failing to follow required procedures. 

 The Regional Director’s decision to dismiss the Employer’s Objection #1 is clearly 

erroneous and prejudicially affects the rights of the Employer. 

 Rulings made in connection with this proceeding have resulted in prejudicial error. 

 There are compelling reasons for reconsideration of an important Board policy to 

establish proper procedures for dismissing petitions with prejudice. 

I. BACKGROUND AND BASIC OVERVIEW 

Petitioner United Food and Commercial Workers Union Local No. 324 (the “Petitioner” 

or the “Union”) filed a Petition in Case No. 21-RC-133636 on or about July 28, 2014 (the “first 

petition”).  Petitioner in that case sought an election in an inappropriate unit of a portion of the 

production and maintenance employees employed by Cargill at its Fullerton, California facility 

(“the Facility”).  Ex. 2.  Specifically, the Petitioner sought a unit of only packaging, shipping, and 

receiving employees, excluding all leads in these categories as statutory supervisors.  See Ex. 3 at 

1–2.  After a hearing on August 12, 2014, the first petition was properly dismissed.  Succinctly 

stated, the Union failed to prove that certain lead operators and employees were statutory 

supervisors and refused to proceed in any unit that included them.  See Ex. 3 at 13–14. 

The Union did not file a request to review the Decision and Order (“D&O”) as required 

by the Board’s Rules and Regulations.  Instead, the Union filed the petition in this matter seeking 

the same unit that was the subject of the dismissed first petition.  Ex. 4.  The Employer moved to 

dismiss the instant petition on the grounds that Board law requires a six month prejudice period 

before refiling a petition for the same or similar unit that was the subject of a petition dismissed 
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after a hearing concluded.  See Exs. 5–7.  The Regional Director denied the Employer’s Motion.  

Ex. 8. 

Another unit hearing was held on October 2, 2014 in this matter.  The Petitioner 

continued to claim, upon nothing more than exactly the same evidence rejected in the first 

hearing, that the same lead operators and employees were statutory supervisors notwithstanding 

the Regional Director’s unreviewed and final conclusion after the first hearing to the contrary.  

See Ex. 9, October 2, 2014 Tr. at 5–7 and 13; see also Ex. 10, Petitioner’s Post Hearing Brief at 

14–18. 

The parties filed post hearing briefs addressing the Petitioner’s request for an election in 

the inappropriate segment of the integrated production and maintenance unit at the Facility.  Exs. 

10 and 11.  The Employer also filed a Motion to Strike Petitioner’s Post-Hearing Brief or, in the 

Alternative, to Strike the Petition in its Entirety on October 13, 2014, on the grounds that on 

October 2, 2014, the Union confirmed that it continued to seek the same unit that was the subject 

of the dismissed petition.  Ex. 12.
2
 

On October 29, 2014 the Regional Director nevertheless issued a Decision and Direction 

of Election (“D&DE”) in an inappropriate portion of the Facility’s production and maintenance 

unit.  Ex. 14.  The Employer filed a Request for Review of the Regional Director’s D&DE on 

November 12, 2014.  Ex. 15.  The Board denied this request in a brief Order dated December 3, 

2014.  Ex. 16.  The Board’s Order did not address the substance of the Employer’s arguments.  

Id.   

An election was held at the Employer’s facility on December 4, 2014.  The tally resulted 

in 14 ballots cast for the Petitioner and 14 ballots cast against the Petitioner, with three 

                                                      
2
 On October 1, 2014, the Employer also filed a request for special permission to appeal the ruling failing to 

grant the motion to dismiss.  Ex.13. 
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challenged ballots.  Following the election, the Employer filed Objections to Conduct Affecting 

the Results of the Election (“Objections”) including Objection #1 challenging the propriety of the 

election as the petition should have been dismissed with prejudice as a result of the dismissal of 

Case No. 21-RC-133636.  Ex. 17.  In Objection #1, the Employer correctly asserts: 

The election conducted in this matter is invalid because the petition 

should have been dismissed with prejudice as a result of the 

dismissal of Case No. 21-RC-133636.  The National Labor 

Relations Board completely failed to address the Employer’s sound 

arguments seeking dismissal in the Employer’s Request for 

Review, thereby improperly failing to follow NLRB practices and 

regulations and denying the Employer and affected employees due 

process.   

 

Ex. 1.  The Regional Director rejected this claim and overruled Objection #1.  See Ex. 1.  This 

Request for Review follows. 

II. ISSUES 

 Whether the Regional Director improperly dismissed the Employer’s Objection #1 to 

the election, refused to set aside the results of the election held on December 4, 2014, 

and failed to dismiss the petition with prejudice as required. 

III.  THE EMPLOYER’S OBJECTION #1 TO THE ELECTION, CHALLENGING 

THE APPROPRIATENESS OF THE PETITION IN THIS MATTER, SHOULD 

HAVE BEEN SUSTAINED 

 

A. Relevant Facts and Procedural History 

The Petitioner filed its first petition addressing the Facility on July 28, 2014, in Case No. 

21-RC-133636.  Ex. 2.  After changing its position several times, and after being given a recess at 

the hearing to consider the issue specifically, the Petitioner stated on the record that it would 

proceed only in a unit of all full-time and regular part-time packaging, shipping, and receiving 

employees without lead personnel.  Ex. 18, 21-RC-133636 August 12, 2014 Hearing Transcript 

(“August 12, 2014 Hearing Tr.”) at 271–72.  The Petitioner contended that lead operators and 
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employees should be excluded because they were supervisors within the meaning of Section 

2(11) of the National Labor Relations Act (“the Act”).  E.g., Ex. 18 at 11.  The Employer sought 

to include all lead operators and employees as well as terminal, quality control, and maintenance 

employees.  Id. at 15. 

A hearing to resolve these issues took place on August 12, 2014.  Near the end of this 

hearing, which lasted almost a full day, the Petitioner was asked specifically if it wanted to 

change its position as to whether lead employees were statutory supervisors.  It was granted a 

recess specifically to consider this question.  Ex. 18 at 271–72.  After being given all the time it 

wanted to define its position, and after being given every opportunity to present all the evidence 

it wanted to introduce, the Petitioner clearly stated its conclusion.  When asked after the recess if 

it wanted to change its position that it would proceed to an election only in a unit of packaging, 

shipping, and receiving employees without lead operators and employees (see Ex. 18, August 12, 

2014 Hearing Tr. at 270), the Petitioner said simply “No.”  Ex. 18 at 272. 

Upon the record established at the hearing, the Regional Director correctly concluded in 

the D&O that the Petitioner failed to meet its burden of showing that the lead operators and 

employees were 2(11) supervisors.  Ex. 3 at 13–14.  Thus, the Regional Director correctly 

concluded that the unit sought by the Petitioner was not appropriate.  Id. at 13.  Since the 

Petitioner expressly disclaimed interest in proceeding in any unit other than the one it demanded 

that excluded the lead operators and employees, the Regional Director properly dismissed the 

first petition.  Id. at 13–14. 

The Petitioner did not file a request for review of the D&O.  Instead, it responded by 

filing a second petition in the instant matter on September 16, 2014.  Ex. 4.  The Petitioner again 

sought a unit of only all full time and regular part time employees in the packaging, shipping, and 
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receiving departments.  The Petitioner refused to concede that lead operators in these departments 

must be part of any appropriate unit as previously determined by the Regional Director in Case 

No. 21-RC-133636.  E.g. Ex. 9 at 17 and Ex. 10 at 14–18.  Thus, the petition in this matter sought 

exactly the same unit already found inappropriate in Case No. 21-RC-133636.  Ex. 4.  

Notwithstanding, and over the Employer’s objections and numerous challenges, the Regional 

Director issued the D&DE, ordering an election in the inappropriate unit.  Ex. 14.  On December 

3, 2014, the Board upheld the Regional Director’s determination and refused to cancel the 

election.  Ex. 15.  Again, the Board was silent as to the substance of the Employer’s position that 

the petition in this matter should be dismissed.   

As noted above, the improper election was held on December 4, 2014.  After the election, 

the Employer appropriately maintained its challenge to the petition, the inappropriate unit, and 

the election by filing timely Objections.  Included in these Objections was Objection #1, again 

challenging the propriety of the petition seeking an identical unit to the one found inappropriate 

in Case No. 21-RC-133636.   

On February 25, 2015 the Regional Director issued a Supplemental Decision, ordering a 

hearing on 4 of the Employer’s 5 objections, but dismissing Objection #1.  Ex. 1.  This Request 

for Review follows. 

For the reasons discussed below, Objection #1 should be sustained, the results of the 

election held on December 4, 2014 should be set aside, and the petition should be dismissed. 

B. The Employer’s Objection #1 in This Matter Should be Sustained and the 

Election Results Should be Set Aside 

 

The Petition in the instant matter sought the same unit found inappropriate in Case No. 

21-RC-133636.  Ex. 9, Tr. at 10–13.  Indeed, the Petitioner essentially conceded this point.  “We 

have consistently taken the position in the previous case [21-RC-133636] then in this case that 
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they [lead employees] are statutory supervisors.  We have not changed that position.”  Ex. 9, Tr. 

at 13; see also Ex. 15 at 7-8 and record citations cited therein.  Later at the October 10, 2014 

hearing, the Petitioner contended it might have “screwed up” when it made the decision at the 

first hearing to proceed only in a unit that excluded lead employees.  Ex 9, Tr. at 20.  Board law 

does not permit this kind of vexatious, piecemeal second guessing.   

First, the Board’s Rules and Regulations make clear that the unit determinations made by 

the Regional Director after consideration of a hearing record are “final.”  29 CFR § 102.67(b).  

The only way to challenge these determinations is to file a request for review with the Board.  Id.  

Even then, the grounds for review are very narrow.  29 CFR § 102.67(c).  They do not include 

permitting a petitioner to change a position taken at the hearing solely because the party does not 

like the outcome that its positions at the hearing produced.  They certainly do not permit allowing 

a petitioner to ignore completely the procedures requiring a request for review by filing a new 

petition seeking to re-litigate the same issues in the same unit at the same facility while the period 

to request review as to the first petition is still pending solely because the Petitioner “changed its 

mind” about or might have “screwed up” as to positions taken at the first hearing after seeing the 

results they produced.  Here, of course, the Petitioner never filed a request to review the D&O 

issued in Case No. 21-RC-133636.  Thus, the D&O and the decisions made therein are beyond 

consideration in any other proceedings for at least six months.   

The Rules and Regulations clearly define the procedures required, not suggested, to 

challenge the decisions and orders of Regional Directors made after a hearing in a representation 

case has concluded.  The Board should make clear that these procedures are the only available 

options to challenge the decisions and orders of Regional Directors made upon the completed 

record in a representation proceeding.  Allowing Regional Directors to ignore these Rules and 
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Regulations for the sole purpose of allowing a petitioner to “change its mind” to receive a “do 

over” because the petitioner did not like the outcome of the first hearing should be deemed a 

misuse of the powers delegated to Regional Directors by Section 3(c) of the Act and a denial of 

due process to the other parties to the representation proceeding. 

Second, any effort by the Petitioner to change the position it took as to the unit it defined 

in Case No. 21-RC-133636 after the close of the August 12, 2014 hearing would, by definition, 

require a re-opening and then reconsideration of the record.  The Rules and Regulations do not 

permit the Petitioner to do this in the circumstances created by the two petitions it has filed.  A 

request to re-open the record after the close of the hearing, or a motion for reconsideration or for 

a rehearing for that matter, requires “extraordinary circumstances.”  29 CFR § 102.65(e)(1).  

Specifically excluded from such grounds is raising any issue that could have been raised but was 

not raised under any other section of the Board’s Rules.  Id.  Indeed, a request to re-open the 

record or for a rehearing requires specification of the error alleged, the prejudice to the movant 

caused by this error, what new evidence is to be produced, why it was not available at the 

hearing, and how it would change the result.  Id.  A motion for reconsideration requires the 

identification of a material error with particularity and page number of the record.  Of course, 

these requests must be made in the proceeding where the record was created, i.e. Case No. 21-

RC-133636.  Id. 

The Petitioner has never made any effort to define any “extraordinary circumstances” 

requiring reopening or reconsidering the record in Case No. 21-RC-133636 because none exist.  

To the contrary, the Petitioner’s only stated purposes for filing the second petition seeking to 

relitigate the issue of whether lead employees are statutory supervisors was that it “changed its 

mind” and “. . . the Union or its counsel may have screwed up at the last hearing” by stating that 
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it would not proceed in any unit including lead employees.  Ex. 10 at 15; Ex. 9 at 20.  If the 

Petitioner wanted to “change its mind” about which units it found acceptable, it should have done 

so when given a recess to do exactly that at the hearing held in Case No. 21-RC-133636.  The 

Petitioner cannot avoid the consequences of its actions and decisions or the procedures required 

to challenge these consequences merely by waiting to see how its first position fares, ignoring the 

adverse ruling it produces, and then filing a new matter seeking to re-litigate the issue it lost 

solely because it “may have screwed up” by making a choice that led to a result it did not like. 

Third, the Board has been consistent in its view that parties should not be allowed to 

litigate issues in an untimely or piecemeal fashion.  E.g. 29 CFR § 102.65(e)(1)(no motion for 

reconsideration, rehearing, or to re-open the record shall be considered by the Regional Director 

with respect to any matter that could have but was not raised pursuant any section of the Board’s 

Rules); and cf. Jefferson Chemical Co., Inc., 234 NLRB 992 (1972)(Board will not condone 

piecemeal litigation of ULP claims); Peyton Packing Co., Inc., 129 NLRB 1358 (1961)(same).  

The Union’s petition in this matter violates both of these principles and these violations were 

perpetuated when the Region permitted an election to be held. 

To the extent there is any question about the Board’s view on piecemeal litigation (as 

suggested by the Regional Director – see Ex. 8 at unnumbered p. 2) or that this sound principle is 

applicable to representation proceedings, the Board should clarify that point now.  Parties in 

representation proceedings should be required to state all their positions at the appropriate 

hearing and accept the results those positions produce without the option of getting another 

hearing solely to “change its mind” because it made a mistake if it does not like what its positions 

produced the first time around.  Indeed, the Board’s new election regulations emphasize this 

point. 
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The Petitioner had every opportunity to change its position as to what units it would 

accept before and during the hearing in Case No. 21-RC-133636.  The Regional Director issued 

her decision based upon the evidence in the record and the Petitioner’s stated position as to 

whether and to what extent it would proceed to an election based upon determinations made on 

that record.  The Petitioner had procedures available to it to challenge the Regional Director’s 

determinations based upon the record and the positions asserted by the first petition at the time 

the record was created.  The Petitioner chose not to use those required procedures.  Whether the 

instant petition is considered an effort to re-litigate the same issues already decided in Case No. 

21-RC-133636, or a piecemeal effort to offer a new position in a new proceeding as to the same 

unit at the same facility that was addressed in Case No. 21-RC-133636 that could have and 

should have been made in the first case, it is clear that the Union’s petition in this case is 

improper.  As such, Objection #1 should be sustained, the results of the December 4, 2014 

election should be set aside, and the petition should be dismissed. 

Finally, the Casehandling Manual makes clear that the instant petition should have been 

dismissed regardless of how the Petitioner attempts to define it.  Since the Petitioner sought the 

same unit it sought in Case No. 21-RC-133636 and this unit has already been found 

inappropriate, the petition should have been dismissed for this reason alone and the election 

results should be set aside.  See Casehandling Manual Part Two Representation Proceedings 

(CHM) § 11011.  To the extent the Petitioner purported to change its position in this case and 

seek a different portion of the unit at issue in Case No. 21-RC-133636, it could not do so without 

first accepting the dismissal of the petition in Case No. 21-RC-133636, requesting review of the 

decision in that case, or seeking withdrawal of the petition.  Accepting dismissal, or any 
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withdrawal to the extent such an option is even available at this stage, must come with prejudice 

and with a six-month bar to filing a new petition.  E.g. CHM § 11112.1(a). 

The Casehandling Manual is clear that petitions withdrawn after a hearing has been 

closed cannot be refiled for a period of six months.  It makes no sense to suggest that this same 

prejudice period should not apply when the petitioner’s petition is dismissed after a hearing has 

closed because a petitioner states it will not proceed in any unit other than the one it defined and 

litigated at a hearing, and the Regional Director concludes this unit is not appropriate.  To 

conclude otherwise would condone, if not encourage, exactly what has happened in this matter.  

A party can take one position at a hearing and see what result it produces.  If it does not like the 

outcome, it can bypass the requirements of the Board’s Rules and Regulations defining how 

decisions must be reviewed by filing a new action seeking the same unit under a different theory 

that it could have or should have raised in the first proceeding.  This vexatious conduct produces 

exactly the kind of wasteful misuse of resources that the Board has condemned in other contexts.  

See Jefferson Chemical, 200 NLRB at 992 n.3. 

In light of the above, it is clear that the very integrity of the Board’s processes is at issue 

in this proceeding.  To the extent there is any ambiguity in the application of the Board’s Rules 

and Regulations and the Casehandling Manual, they should be made clear now.  The Board 

should not permit petitioners to avoid the consequences of positions taken at hearings merely by 

ignoring the decisions of Regional Directors and filing new petitions seeking to re-litigate the 

same issues that have already been decided using positions or arguments that were available but 

intentionally not used in the first proceeding.  Moreover, it is important for the Board to clarify 

that the wasteful and vexatious misuse of the Board’s procedures pursued by the Petitioner in this 

case will not be tolerated.  The Board should make it clear that the procedures in its well-
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established Rules and Regulations must be followed and that there are consequences for 

calculated and intentional decisions to do otherwise. 

Thus, the Board should immediately order that Employer’s Objection #1 to the election be 

sustained.  The results of the election held on December 4, 2014 should be set aside.  Further, the 

petition should be dismissed with prejudice such that the Petitioner is precluded from seeking an 

election in any unit including packaging, shipping and or receiving employees at the Facility for a 

period of six months from the date of the Board’s Order. 

IV. CONCLUSION 

For the reasons set forth above, the Board should sustain the Employer’s Objection #1 to 

the election, set aside the results of the election held on December 4, 2014, dismiss the petition, 

and otherwise bar the Petitioner from refiling another petition in any unit including packaging, 

shipping and or receiving employees at the Facility for a period of six months from the date of 

the Board’s Order. 

 

Respectfully submitted, 

 /s/     

Douglas M. Topolski 

Daniel A. Adlong, Esq. 

Ogletree, Deakins, Nash, Smoak 

& Stewart, P.C. 

1909 K Street, N.W., Suite 1000 

Washington, DC 20006 
(202) 263-0242 

Attorneys for Respondent, Cargill, Inc. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

Region 21 

CARGILL, INC. 

Employer 

and 	 Case 21-RC-136849 

UNITED FOOD & COMMERCIAL WORKERS 
UNION LOCAL NO. 324 

Petitioner 

SUPPLEMENTAL DECISION 
AND 

ORDER DIRECTING HEARING 
AND 

NOTICE OF HEARING 

This Decision' contains my determinations regarding the three determinative 

challenged ballots and the Employer's objections to conduct affecting the results of the election 

conducted on December 4, 2014,2  among the employees of the Employer, in the unit found 

appropriate for the purposes of collective bargaining ("unit").3  The Employer's objections 

allege: (1) the dismissal of the petition in Case 21-RC-133636, should have been with prejudice, 

which would have precluded the processing of the petition in the above-captioned matter; (2) the 

Petitioner threatened unit employees in order to cause them to drop their opposition to the 

Petitioner; (3) Petitioner supporters engaged in electioneering in the polling area while the polls 

This report has been prepared under Section 102.69 of the Board's Rules and Regulations, Series 8, as amended. 
2  Unless otherwise specified, all dates herein are 2014. 
3  The collective-bargaining unit found appropriate in this matter is composed of: 
INCLUDED: All full-time and regular part-time packaging, shipping, and receiving employees employed by the 

Employer at its facility located at 566 North Gilbert Street, Fullerton, California; 
EXCLUDED: All other employees, maintenance employees, terminal employees, quality-control employees, 

staffing-agency employees, office clerical employees, guards and supervisors as defined in the Act. 



were open; (4) the Petitioner instructed its election observer to solicit and encourage 

electioneering in the polling area just before the polls opened; and (5) while waiting in line to 

vote, pro-Petitioner unit employees engaged in a loud demonstration just outside the polling 

room and Board agents made no effort to investigate or end the conduct. 

As described below, I have determined that that Employer's Objection No. 1 is 

without merit, and should be overruled. I have further concluded that the substantial and 

material factual and legal issues raised by the three determinative challenged ballots and 

Employer's Objection Nos. 2, 3, 4 and 5 can best be resolved by a hearing, and herein Order and 

give Notice of such hearing. 

Procedural History 

The petition in this matter was filed on September 16. Pursuant to a Decision and 

Direction of Election issued on October 29, an election by secret ballot was conducted on 

December 4, among the employees in the above-noted unit. The tally of ballots served on the 

parties at the conclusion of the election showed that of approximately 33 eligible voters, 14 cast 

ballots for, and 14 against, the Petitioner. There was one void ballot and three challenged 

ballots, which are sufficient in number to affect the results of the election. The Employer timely 

filed objections to the election, a copy of which was served upon the Petitioner. A copy of the 

Employer's objections is attached hereto as Attachment A. 

The Challenged Ballots  

During the election, the ballots of Josh Ennulat, Leonardo Garcia, and Donna 

Teuscher were challenged on the grounds that they are office clerical employees, which are 

excluded from the collective-bargaining unit. Ennulat and Garcia were challenged by the 

Employer's observer and Teuscher was challenged by the Petitioner's observer. All three names 

2 



were listed on the Excelsior list proffered by the Employer. The Employer contends that based 

on the Petitioner's intention to challenge Teuscher, the Employer re-evaluated its view of the 

unit and decided to challenge Ennulat and Garcia. 

Josh Ennulat 

According to-  the Employer, Ennulat works in the shipping office and provides 

administrative support for orders delivered to customer California Oils Corporation ("Caloils"). 

Ennulat's primary responsibility is to create and coordinate shipments in the computer system for 

Caloils. Ennulat ensures that finished goods are delivered to an off-site storage facility and to 

the appropriate carrier. Ennulat maintains frequent contact with Caloils and the off-site storage 

facility. These duties occupy over 90 percent of his work time. The Employer concludes that 

Ennulat is an office clerical and, as such, is not included in the unit. 

The Petitioner contends that Ennulat is a "shipping reliever" who performs work 

in the shipping office, which is in the packaging building, where all other unit employees also 

work. Ennulat uses a computer to monitor inventory and shipping of products for Caloils. On 

about 3 out of 5 work days, Ennulat uses a forklift to load trucks along side of other unit 

employees. Ennulat also frequently performs substitute and overflow loading duties. The 

Petitioner asserts that Ennulat is a shipping employee who shares a sufficient community of 

interest with unit employees to warrant his inclusion in the unit. 

Leonardo Garcia 

With regard to Garcia, the Employer contends that he is the inventory control 

clerk and, until recently, shared the same office with Ennulat and Teuscher. Garcia also spent 

some time in the administrative offices, and later worked in the production office, where no unit 

employees work. Garcia's duties are centered on making sure that the plant's inventory is 

3 



properly reflected in the Employer's SAP computer systems. Garcia runs checks on the 

computer system to ensure that all the data in the system is complete and up to date, and makes 

adjustments to inventory in the computer system if verified discrepancies are brought to his 

attention. Ninety percent or more of Garcia's work is related to the SAP computer system. The 

Employer contends that Garcia has limited contact with unit employees. The Employer 

concludes that Ennulat is an office clerical employee and, as such, is not included in the unit. 

The Petitioner contends that Garcia holds the title of "production controller and 

shipping" and, until recently, worked in the shipping office. Garcia works directly with unit shift 

leads Jaime Sedano and Rafael Rodriguez. Garcia receives production orders from Sedano, 

checks for discrepancies between actual inventory and related computer records, and fixes 

computer records when necessary. Garcia also works closely with packaging side forklift 

operators and receiving department employees to perform these duties. According to the 

Petitioner, Garcia estimates that 60 percent of his time is spent in the office and 40 percent of his 

time is spent on the shop floor. Garcia often operates a forklift to load finished goods and also 

substitutes for unit shipping lead Ray Ramirez when he is absent. The Petitioner argues that 

Garcia is a shipping employee who shares a sufficient community of interest with unit employees 

to warrant his inclusion in the unit. 

Donna Teuscher 

Regarding Teuscher, the Petitioner posits that she works in the shipping office as 

a traffic coordinator, and rarely works outside of the shipping office. The Petitioner contends 

that she has no duties in packaging, the warehouse, or other areas where bargaining unit 

employees work. Teuscher spends her workday scheduling trucks to pick up finished goods, 
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scheduling trucks for the terminal side of the plant,4  and interacting with customers. According 

to the Petitioner, other than with customers and non-unit truck drivers, most of Teuscher's 

interactions are with Employer supervisors and managers, but not with other employees. The 

Petitioner concludes that Teuscher is an office clerical employee and, as such, is not included in 

the unit. 

For its part, the Employer contends that Teuscher is the Employer's transportation 

coordinator. Teuscher works in the shipping office, which she shares with Ennulat, Ramirez, and 

a temporary employee. Teuscher is responsible for ensuring that the correct type and amount of 

finished product gets on the right trucks. Teuscher contacts shipping companies to coordinate 

when trucks come to the facility, and uses the SAP computer system to prepare and print a 

packing lists. Through the computer system, Teuscher sends the packing lists to the shipping 

clerk, 5  who allocates the materials and then informs unit shipping employees of what to load. 

Teuscher also monitors order fulfillments against truck schedules based on appointment times 

and the shipper that is assigned to load the truck. The shipper and or the shipping clerk will let 

Teuscher know of problems with trucks, short shipments, materials that cannot be located, and 

other issues. Conversely, if Teuscher detects any problems, she will contact the shippers to 

determine possible causes and solutions. Teuscher regularly fills in for and assists Ramirez and 

Ennulat. She also performs SAP computer health checks as Garcia does. The Employer 

contends that Teuscher's regular duties place her in constant daily contact with other unit 

employees including shipping loaders Tim Albert, Oscar Ramos, and Albert Ramirez and 

production leads Jaime Sedano and Rafael Rodriguez. Thus, the Employer concludes that 

4  The terminal side of the plant is excluded from the unit. 

5  The shipping clerk currently is a temporary employee. 
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Teuscher is a plant clerical employee and an integral part of the shipping process, and as such 

shares a sufficient community of interest with unit employees to warrant her inclusion in the unit. 

Upon consideration of the evidence presented and adduced by the investigation, I 

conclude that the challenges to the ballots cast by Josh Ennulat, Leonardo Garcia and Donna 

Teuscher raise substantial and material issues of fact that can best be resolved by a hearing. 

The Objections and Analysis 

Objection No. 1  

The election conducted in this matter is invalid because the petition 
should have been dismissed with prejudice as the result of the 
dismissal of Case No. 21-RC-133636. The National Labor 
Relations Board completely failed to address the Employer's sound 
arguments seeking dismissal in the Employer's Request for 
Review, thereby improperly failing to follow NLRB practices and 
regulations and denying the Employer and affected employees due 
process. 

In Case 21-RC-133636, the Petitioner sought to represent a unit of all full-time 

and regular part-time packaging, shipping, and receiving employees employed by the Employer 

at its facility located at 566 North Gilbert Street, Fullerton, California. At the hearing conducted 

in that matter on August 12, the Employer asserted that the petitioned-for unit was not 

appropriate because it did not include the maintenance, terminal, and quality-control employees. 

Additionally, the Employer contended that the packaging and shipping leads and a quality-

control employee are not supervisors and, therefore, should be included in the unit. The 

Petitioner took contrary positions and these issues were litigated. During the hearing, the 

Petitioner stated that it did not wish to proceed to an election in any alternate unit if the unit 

sought by the Petitioner was deemed to be inappropriate. In the Decision and Order issued on 

September 11, the Regional Director found that the packaging and shipping leads were not 
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supervisors as defined in the Act, and should be included in any appropriate unit. Thus, the 

Regional Director found that the petitioned-for unit was not an appropriate unit because it 

excluded the packaging and shipping leads and, therefore, the petition was dismissed.6  No party 

requested reconsideration or made any request for review of the Decision and Order. 

Thereafter, on September 16, the Petitioner filed the instant petition seeking to 

represent packaging, shipping and receiving employees employed by the Employer. 

On September 23, the hearing which had been initially scheduled in this matter, 

was reset to commence on October 2. 

On September 24, the Employer filed a Motion to Dismiss the Petition with 

Prejudice, and on September 26, the Employer filed a Reply to Union's Opposition to Motion to 

Dismiss the Petition. In its motion and its reply, the Employer contended that the unit sought in 

this matter is identical to the unit sought by the Petitioner in Case 21-RC-133636, and that 

dismissal of the instant petition was warranted because it was determined in Case 21-RC-133636 

that the unit sought by the Petitioner was inappropriate. The Employer further asserted that the 

Board's Rules and Regulations prohibited the Petitioner from filing a new petition concerning 

the same unit of the Employer's employees while the period for filing a request for review of the 

Decision and Order in Case 21-RC-133636 was still pending, and prohibited the Petitioner from 

filing a new petition to re-hear or re-open the record in Case 21-RC-133636, or to seek 

reconsideration of the Decision and Order in that case. The Employer also asserted that the 

instant petition was an effort to litigate issues in an untimely or piecemeal fashion. 

6  Therein, the Regional Director noted that under these circumstances, it was not necessary to rule on the other 

issues litigated at hearing. 
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Later on September 26, the Regional Director issued an Order Denying 

Employer's Motion to Dismiss Petition with Prejudice, which discussed in detail the various j  

reasons why the Employer's Motion was without merit. For the reasons set forth therein, the 

Regional Director concluded that neither the prior petition, nor the Decision and Order, 

foreclosed the Petitioner from filing and pursuing the instant petition, and the petitioned-for unit 

therein. 

On October 1, the Employer filed a Request for Special Permission to Appeal 

Ruling of the Regional Director Denying Employer's Motion to Dismiss the Petition with 

Prejudice. By letter dated October 2, the Executive Secretary infoitned the Employer that its 

request for special permission to appeal was procedurally improper and would not be considered 

by the Board, but could instead be considered in connection with a request for review of any 

subsequent decision issued by the Regional Director. 

At hearing on October 2, the Petitioner amended its petition to indicate that it was 

seeking to represent the unit described above at footnote 3. During the hearing, the Employer 

and Petitioner took the same positions as in the prior hearing in Case 21-RC-133636, regarding 

the unit placement of maintenance, terminal and quality-control employees, the supervisory 

status of packaging leads and a shipping lead, and how both issues apply to the one quality-

control employee. At hearing, the parties stipulated that the Regional Director should take 

administrative notice of the record developed in the hearing in Case 21-RC-133636 to decide the 

issues raised at the hearing in Case 21-RC-136849. No additional witnesses or evidence were 

presented at hearing on October 2. During the hearing, the Employer again argued that the 

petition in Case 21-RC-133636 should have been dismissed with prejudice to refiling, the unit 

sought by the Petitioner was not appropriate, issues should not be relitigated, and, therefore, the 

8 



petition should be dismissed. Prior to the hearing's close, the Petitioner confirmed that it wished 

to proceed to an election in an alternate unit if the unit sought by the Petitioner was deemed to be 

inappropriate. 

On October 9, both parties submitted post-hearing briefs. In its brief, the 

Employer argued: (1) the petition should be dismissed with prejudice, (2) if the petition is not 

dismissed, the Employer's October 1 request for a special appeal from the order denying its 

motion to dismiss should be granted, and alternatively (3) an election should be directed in the 

unit proposed by the Employer. Additionally, on October 13, the Employer filed a Motion to 

strike the Petitioner's post-hearing brief, or portions of it regarding the supervisory status of lead 

employees. Therein, the Employer again argued for the dismissal of the instant petition. 

As referenced above, on October 29, the Regional Director issued a Decision and 

Direction of Election in the instant matter. 

On November 12, the Employer filed its request for review of the Decision and 

Direction of Election, and again argued that the petition should be dismissed with prejudice or, 

alternatively, an election should be directed in the unit proposed by the Employer. 

By Order dated December 3, the Board denied the Employer's Request for 

Review of the Decision and Direction of Election as it raised no substantial issues warranting 

review. 

In support of Objection No. 1, the Employer references the arguments that it 

advanced in its September 24 and 26, October 9, and November 12 submissions. 

The Petitioner contends that Employer's Objection No. 1 provides no basis to set 

aside the election. 
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The Board's Casehandling Manual Part Two Representation Proceedings provides 

for the withdrawal of petitions with 6 months prejudice (Secs. 11112, 11113, and 11118). The 

Manual provides for dismissal without prejudice of RM and RD petitions, when a union has 

disclaimed interest in representing the involved employees (Sec. 11124). The Manual makes no 

provision for the dismissal of petitions with prejudice, which has been sought by the Employer. 

As detailed above, since the filing of this petition, the Employer has repeatedly 

advanced various procedural and due process arguments in support of its position that the instant 

petition should be dismissed. Such arguments were considered and subsequently rejected in the 

Order issued on September 26, the Decision issued on October 29, and the Board's Order dated 

December 3. The Employer's motions to dismiss have been fully litigated and the Employer 

raises nothing new that either was not or could not have been previously litigated in this matter. 

Finally, inasmuch as the Board has previously denied the Employer's Request for Review, the 

Employer is not now entitled to relitigate this issue as an objection. See Pittsburgh Plate Glass 

v. NLRB, 313 U.S. 146, 162 (1941); Board's Rules, Secs. 102.67(f) and 102.69(c); Middletown 

Hospital Association, 282 NLRB 541 (1986), and NTA Graphics, Inc., 303 NLRB 801 (1991). 

Accordingly, I determine that that Employer's Objection No. 1 is without merit, 

and should be overruled in its entirety. 

Objection No. 2 

The Union, by its employees and agents, threatened voting unit 
employees with harassment and other consequences if they did not 
cease exercising their Section 7 right to oppose union 
representation. This illegal conduct took place between the date 
the petition was filed and the date election was held. 
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The Employer contends that a unit employee, herein referred to as Witness A, will 

testify in support of Employer's Objection No. 2. 

According to the Employer, Witness A will testify that at a meeting conducted by 

the Employer, the witness told employees that the Union did not help strikers when the witness 

was involved in a strike at a former employer. A few days later, during the critical period, Union 

Organizing Director Gilbert Davila visited Witness A at his home, as he had done once before. 

Davila told Witness A that he heard about what the witness said at the meeting, accused the 

witness of not telling the truth, and ended their argument with words to the effect that, "I know 

where you stand and I will not be back to your house unless I hear another story like this and 

then I will have to come talk to you." 

Regarding Employer's Objection No. 2, the Petitioner denies having engaged in 

any objectionable conduct. 

Inasmuch as there are substantial and material factual and legal issues with regard 

to Employer's Objection No. 2, I shall order a hearing for this objection. 

Objection No. 3 

Union supporters engaged in electioneering in the polling area 
while the polls were open. 

Objection No. 4 

Union employees instructed the Union observer to solicit and 
encourage electioneering in the polling area just before the polls 
opened on December 4, 2014. 

Objection No. 5 

Union supporters engaged in a loud demonstration just outside the 
polling room while waiting in line to vote and while the polls were 
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open and no effort was made by Board agents conducting the 
election to investigate or end this disruptive and illegal conduct. 

Inasmuch as they are related, I will consider Employer's Objection Nos. 3, 4, and 

5 together. The Employer contends that two unit employees and another person, herein referred 

to as Witness B, Witness C, and Witness D, will testify in support of these objections. 

According to the Employer, Witness B will testify that while serving as the 

Employer's election observer, unidentified pro-Petitioner employees walked within several feet 

of the observer's table after they left the voting booth and gave the "thumbs up" gesture to the 

Union observer, in the presence of voters, observers, and the Board agents conducting the 

election. Nothing was said to these employees about electioneering. Witness B will further 

testify that that while serving as the Employer's election observer, the witness heard a lot of loud 

noise coming from a line of voters waiting to vote just outside the door to the polling area, which 

was about 30 to 40 feet from the observer table. When Witness B brought this to the attention of 

the Board agents, they allegedly told Witness B to disregard it. 

The Employer contends that Witness C will testify that while the witness was in 

the polling area, the witness was booed by unidentified pro-Petitioner employees who were 

waiting in line to vote. 

In support of Objection No. 4, the Employer contends that Witness D will testify 

that inside the polling area, as the preelection conference was ending, Director Davila called to 

the Petitioner observer by name, and gave the observer a "thumbs up" sign, which was obscured 

behind a folder Davila was carrying. The Employer contends that this constitutes evidence that 

the Petitioner had worked out a system of campaigning in the polling area while the polls were 

open. 
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For its part, the Union denies that the conduct alleged in Employer's Objection 

Nos. 3, 4 and 5 constitutes objectionable conduct. 

Inasmuch as there are substantial and material factual and legal issues with regard 

to Employer's Objection Nos. 3, 4, and 5, I shall order a hearing for this objection. 

Conclusions 

In view of the conflicting positions of the parties and the substantial and material 

factual and legal issues raised by the challenges to the ballots cast by Josh Ennulat, Leonardo 

Garcia, and Donna Teuscher, and Employer's Objection Nos. 2, 3, 4, and 5, I conclude that such 

challenges and objections can best be resolved by a hearing. Accordingly, pursuant to Section 

102.69(d) of the Board's Rules and Regulations, Series 8, as amended, I shall direct a hearing on 

the above-mentioned challenged ballots and on Employer's Objection Nos. 2, 3, 4, and 5. 

As noted above, I have deteii 	lined that Employer's Objection No. 1 is without 

merit, and should be overruled in its entirety. 

Right to File Exceptions: Under the provisions of Secs. 102.69 and 102.67 of the 

Board's Rules and Regulations, a request for review of this Supplemental Decision may be filed 

with the Board in Washington, D.C. The request for review must be received by the Board in 

Washington, D.C. by March 11,2015. Under the provisions of Sec. 102.69(g) of the Board's 

Rules, documentary evidence, including affidavits, which a party has timely submitted to the 

Regional Director in support of its objections or challenges and that are not included in the 

Supplemental Decision, is not part of the record before the Board unless appended to the request 

for review or opposition thereto that the party files with the Board. Failure to append to the 

submission to the Board copies of evidence timely submitted to the Regional Director and not 

13 



included in the Supplemental Decision shall preclude a party from relying on that evidence in 

any subsequent related unfair labor practice proceeding. 

Procedures for Filing Exceptions: Pursuant to the Board's Rules and 

Regulations, Sections 102.111 — 102.114, concerning the Service and Filing of Papers, 

exceptions must be received by the Executive Secretary of the Board in Washington, D.C. by 

close of business on March 11, 2015 at 5:00 p.m. Eastern Time, unless filed electronically. 

Consistent with the Agency's E-Government initiative, parties are encouraged to 

file exceptions electronically. If exceptions are filed electronically, the exceptions will be 

considered timely if the transmission of the entire document through the Agency's website is 

accomplished by no later than 11:59 p.m. Eastern Time on the due date. Please be 

advised that Section 102.114 of the Board's Rules and Regulations precludes acceptance of 

exceptions filed by facsimile transmission. Upon good cause shown, the Board may grant 

special permission for a longer period within which to file.7  A copy of the exceptions must be 

served on each of the other parties to the proceeding, as well as to the undersigned, in 

accordance with the requirements of the Board's Rules and Regulations. 

ORDER 

IT IS HEREBY ORDERED that a hearing be held before a duly designated 

hearing officer for the purpose of receiving evidence to resolve the issues raised by the 

7  A request for extension of time, which may also be filed electronically, should be submitted to the Executive 
Secretary in Washington, and a copy of such request for extension of time should be submitted to the Regional 
Director and to each of the other parties to this proceeding. A request for an extension of time must include a 
statement that a copy has been served on the Regional Director and on each of the other parties to this proceeding in 
the same manner or a faster manner as that utilized in filing the request with the Board. 
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challenges to the ballots cast by Josh Ennulat, Leonardo Garcia, and Donna Teuscher, and by 

Employer's Objection Nos. 2, 3, 4, and 5. 

IT IS FURTHER ORDERED that the hearing officer designated for the purpose of 

conducting such hearing shall prepare and cause to be served upon the parties a report containing 

the resolution of the credibility of witnesses, findings of fact, and recommendations to the Board 

as to the disposition of the challenges to the ballots cast by Josh Ennulat, Leonardo Garcia, and 

Donna Teuscher, and the disposition of Employer's Objection Nos. 2, 3, 4, and 5. The 

provisions of Section 102.69 of the above Rules shall govern with respect to the filing of 

exceptions or an answering brief on the exceptions to the hearing officer's report.8  

NOTICE OF HEARING 

PLEASE TAKE NOTICE that, on March 5, 2015, and such consecutive days 

thereafter until concluded, at 9:00 a.m., PST, in Hearing Room 903, Ninth Floor, 888 South 

Figueroa Street, Los Angeles, California, a hearing will be conducted for the purposes set forth 

in the above Order, at which time and place the parties will have the opportunity to appear in 

person, or otherwise, and give testimony. 

Dated at Los Angeles, California on February 25, 2015. 

Olivia Garcia 
Regional Director 
Region 21 
National Labor Relations Board 

8  This direction of hearing is subject to special permission to appeal in accordance with Section 102.69(i)(1) and 
Section 102.64 of the Board's Rules and Regulations, Series 8, as amended. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

) 
CARGILL, INC., 	 ) 

) 
Employer, 	 ) 

) 
and 	 ) 

UNITED FOOD AND COMMERCIAL 	) 
WORKERS UNION LOCAL NO. 324 	) 

) 
) 

Petitioner. 	 ) 
	 ) 

Case No. 21-RC-136849 

EMPLOYER'S OBJECTIONS TO CONDUCT 
AFFECTING THE RESULTS OF THE ELECTION 

On December 4, 2014, an election was held in the above-referenced matter. On that day, 

the ballots were counted. The tally included 14 yes votes for the Petitioner United Food and 

Commercial Workers Union Local No. 324 (hereinafter "Petitioner" or the "Union"), 14 no votes 

cast for Cargill, Inc. ("Cargill" or "Employer"), 3 challenged ballots and 1 void ballot. Pursuant 

to Section 102.69 of the National Labor Relations Board's ("the Board") Rules and Regulations, 

the Employer files these Objections to conduct affecting the results of the election. 

OBJECTION NO. 1:  The election conducted in this matter is invalid because the petition 

should have been dismissed with prejudice as the result of the dismissal of Case No. 21-RC-

133636. The National Labor Relations Board completely failed to address the Employer's sound 

arguments seeking dismissal in the Employer's Request for Review, thereby improperly failing 

to follow NLRB practices and regulations and denying the Employer and affected employees due 

process. 



OBJECTION NO. 2:  The Union, by its employees and agents, threatened voting unit 

employees with harassment and other consequences if they did not cease exercising their Section 

7 right to oppose union representation. This illegal conduct took place between the date the 

petition was filed and the date election was held. 

OBJECTION NO. 3:  Union supporters engaged in electioneering in the polling area 

while the polls were open. 

OBJECTION NO. 4:  Union employees instructed the Union observer to solicit and 

encourage electioneering in the polling area just before the polls opened on December 4, 2014. 

OBJECTION NO. 5:  Union supporters engaged in a loud demonstration just outside the 

polling room while waiting in line to vote and while the polls were open and no effort was made 

by Board agents conducting the election to investigate or end this disruptive and illegal conduct. 

HEARING REQUESTED:  The Employer requests a hearing on the genuine issues of 

material facts raised by these Objections, which will be supported by competent evidence that 

will be timely submitted to the Regional Director in accordance with the Board's Rules and 

Regulations. Based on the evidence presented, the Employer requests that the results of the 

December 4, 2014 election be set aside and that the petition be dismissed with prejudice. 



Respectfully submitted, 

Dougla's M. Topolski 
Daniel A. Adlong, Esq. 
Ogletree, Deakins, Nash, Smoak 
& Stewart, P.C. 

1909 K Street, NW,, Suite 1000 
Washington, DC 20006 
(202) 263-0242Attorneys for Respondent, 
Cargill, Inc. 



CERTIFICATE  OF SERVICE  

I HEREBY CERTIFY that on this 1 day of December 2014, the foregoing Employer's 

Objections to Conduct Affecting the Election was filed electronically and that service copies 

were sent via e-mail to: 

Robert A. Cantore, Esq. 
Gilbert & Sackman 
3699 Wilshire Blvd Suite 1200 
Los Angeles, CA 90010 
rac gslaw. org  

Olivia Garcia, Regional Director 
National Labor Relations Board, Region 21 
888 S. Figueroa Street, 9th  Floor 
Los Angeles, California 90017 
olivia.garcia@nlrb.gov  

Sylvia Meza, Board Agent 
National Labor Relations Board, Region 21 
888 S. Figueroa Street, 9111  Floor 
Los Angeles, California 90017 
sylvia.meza@nlrb.gov  

Douglas Topolski 

19725361.1 
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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 

 ) 

CARGILL, INC., ) 

 ) 

 Employer, ) 

  ) 

 and ) Case No. 21-RC-136849 

  ) 

UNITED FOOD AND COMMERCIAL  ) 

WORKERS UNION LOCAL NO. 324 ) 

  ) 

  ) 

 Petitioner. ) 

  ) 

 

EMPLOYER’S REQUEST FOR REVIEW  

TO THE NATIONAL LABOR RELATIONS BOARD 

 

 Pursuant to Section 102.67 of the Rules and Regulations of the National Labor Relations 

Board (the “Board”), Cargill, Inc. (“Cargill” or “Employer”), files this Request for Review of the 

Decision and Direction of Election issued on October 29, 2014, by the Regional Director for 

Region 21 (hereinafter “DD&E”).  Ex.1. This Request should be granted based upon the 

following grounds: 

 Substantial questions of law and policy are raised because of the absence of officially 

reported Board precedent related to arguments set forth herein concerning the interpretation 

and enforcement of the Board’s Rules and Regulations and decisions as they apply to the 

requirements for challenging Regional Directors’ decisions and orders in representation 

matters after a hearing has been closed and the penalties for failing to follow required 

procedures.   

 The Regional Director’s decisions on substantial factual issues concerning unit determination 

issues are clearly erroneous and prejudicially affect the rights of the Employer.   
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 Rulings made in connection with this proceeding have resulted in prejudicial error. 

 There are compelling reasons for reconsideration of an important Board policy as announced 

in Specialty HealthCare & Rehabilitation Center of Mobile, 357 NLRB No. 83 (August 26, 

2011). 

I. BACKGROUND AND BASIC OVERVIEW 

This matter began when the Petitioner United Food and Commercial Workers Union 

Local No. 324 (the Petitioner” or the “Union”) sought an election in an inappropriate unit of a 

portion of the production and maintenance employees employed by Cargill at its Fullerton, 

California facility (“the Facility”).  Ex. 2 (Petition filed in Case No. 21-RC-133636 on July 28, 

2014).  Specifically, the Petitioner sought a unit of only packaging, shipping and receiving 

employees, excluding all leads as statutory supervisors.  See Ex. 3, Decision and Order (“D&O”) 

in Case 21-RC-133636 (decided September 11, 2014) at 1–2.  After a hearing on August 12, 

2014, the first petition was properly dismissed.  Succinctly stated, the Union failed to prove that 

certain lead operators and employees were statutory supervisors and refused to proceed in any 

unit that included them.  See Ex. 2 at 13–14. 

The Union did not file a request to review the D&O as required by the Board’s Rules and 

Regulations.  Instead, the Union filed the petition in this matter seeking the same unit that was 

the subject of the dismissed petition.  Ex. 4.   

The Employer moved to dismiss this petition on the grounds that Board law requires a six 

month prejudice period before refiling a petition for the same or similar unit that was the subject 

of a petition being dismissed after a hearing concluded.  See Exs. 5–7.  The Regional Director 

denied the Employer’s Motion.  Ex. 8. 
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Another brief unit hearing was held on October 2, 2014.  The Petitioner continued to 

claim, upon nothing more than exactly the same evidence rejected in the first hearing, that the 

same lead operators and employees were statutory supervisors notwithstanding the Regional 

Director’s un-reviewed and final conclusion after the first hearing to the contrary.  See Ex. 9, 

October 2, 2014 Tr. at 5–7 and 13; see also Ex. 10, Petitioner’s Post Hearing Brief at 14–18. 

The parties filed post hearing briefs addressing the Petitioner’s request for an election in 

the inappropriate segment of the integrated production and maintenance unit at the Facility.  Exs. 

10 and 11.  The Employer also filed a Motion to Strike or To Dismiss the Petition on October 13, 

2014, on the grounds that on October 2, 2014, the Union confirmed that it continued to seek the 

same unit that was the subject of the dismissed petition.  Ex. 12.1 

The Regional Director nevertheless issued a Decision and Direction of Election in an 

inappropriate portion of the Facility’s production and maintenance unit.  This Request for 

Review follows. 

II. ISSUES 

 Whether the election in this matter currently scheduled for December 4, 2014, should 

be cancelled and the petition in this matter dismissed because the petition is barred by 

the six month prejudice period resulting from dismissal of the petition in 21-RC-

133636. 

 Whether Specialty HealthCare & Rehabilitation Center of Mobile, 357 NLRB No. 83 

(August 26, 2011), should be overruled and the Board should return to its traditional 

community of interest test. 

                                                 
1 On October 1, 2014, the Employer also filed a request for special permission to appeal ruling failing to grant the 

motion to dismiss.  Ex.13.   
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 Whether Specialty HealthCare should be applied in cases where a petitioner seeks to 

fragment an integrated production and maintenance unit. 

 Whether, if Specialty HealthCare is applicable, the Regional Director erred by 

concluding that terminal, quality control and maintenance employees do not share an 

overwhelming community of interest with employees in the unit sought by the 

Petitioner.  

III. THE ELECTION SCHEDULED IN THIS MATTER SHOULD BE CANCELLED 

AND THE PETITION SHOULD BE DISMISSED 

A. Relevant Facts and Procedural History 

The Petitioner filed its first petition addressing the Facility on July 28, 2014, in Case No. 

21-RC-133636.  Ex. 2.  After changing its position several times, the Petitioner stated at the unit 

determination hearing that it would proceed only in a unit of all full time and regular part time 

packaging, shipping, and receiving employees.  Ex. 14, 21-RC-133636 August 12, 2014 Hearing 

Transcript (August 12, 2014 Hearing Tr.) at 271–72.  The Petitioner contended that lead 

operators and employees should be excluded because they were supervisors within the meaning 

of Section 2(11) of the National Labor Relations Act (“the Act”).  E.g., Ex. 14, August 12, 2014 

Hearing Tr. at 11.  The Employer sought to include all lead operators and employees as well as 

terminal, quality control, and maintenance employees.  Id. at 15.   

A hearing to resolve these issues took place on August 12, 2014.  Near the end of this 

hearing, which lasted almost a full day, the Petitioner was asked specifically if it wanted to 

change its position as to whether lead employees were statutory supervisors.  It was granted a 

recess specifically to consider this question.  Ex. 14, August 12, 2014 Hearing Tr. at 271–72.  

After being given all the time it wanted to define its position, and after being given every 

opportunity to present all the evidence it wanted to introduce, the Petitioner clearly stated its 
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conclusion.  When asked after the recess if it wanted to change its position that it would proceed 

to an election only in a unit of packaging, shipping, and receiving employees without lead 

operators and employees (see Ex. 14, August 12, 2014 Hearing Tr. at 270), the Petitioner said 

simply “No.” Ex. 14, August 12, 2014 Hearing Tr. at 272.   

Upon the record established at the hearing, the Regional Director concluded in the D&O 

that the Petitioner had failed to meet its burden of showing that the lead operators and employees 

were 2(11) supervisors.  Ex. 3 at 13–14.  Thus, the Regional Director correctly concluded that 

the unit sought by the Petitioner was not appropriate. Id. at 13.   Since the Petitioner expressly 

disclaimed interest in proceeding in any unit other than the one it demanded that excluded the 

lead operators and employees, the Regional Director properly dismissed the petition.  Id. at 13–

14. 

The Petitioner did not file a Request to Review the D&O.  Instead, it responded by filing 

a second petition in this Case on September 16, 2014.  Ex. 4.  The Petitioner again sought a unit 

of only all full time and regular part time employees in the packaging, shipping, and receiving 

departments.  The Petitioner refused to concede that lead operators in these departments must be 

part of any appropriate unit as determined by the Regional Director in Case No. 21-RC-133636.  

E.g. Ex. 9, October 2, 2014 Tr. at 17 and Ex. 10 at 14–18.  Thus, the petition in this matter seeks 

exactly the same unit already found inappropriate in Case No. 21-RC-133636.   

The Employer informed the Region of its position concerning the second petition by e-

mail on September 17, 2014.  The Employer correctly observed that the unit sought by the 

Petitioner was inappropriate by definition because the Petitioner refused to include the lead 

employees that the Regional Director just days before said must be included in any appropriate 

unit.  This alone required dismissal of 21-RC-136849.  Second, the Employer correctly observed 
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that the Petitioner had expressly disclaimed interest in any unit except the one upon which it 

insisted at the hearing.  Therefore, the dismissal in Case No. 21-RC-133636 should be treated as 

one with prejudice, barring the Petitioner from filing any petition concerning the Facility’s 

production and maintenance employees for 6 months.   

The Employer was informed by e-mail on September 23, 2014, that notwithstanding 

uncertainty about whether Employer’s witnesses might be available, and the fact that the petition 

should be dismissed as a matter of law, a hearing was scheduled in this matter for October 2, 

2014.  The Employer filed a motion to dismiss the petition the next day.  Ex. 5.   

The motion made four points.  First, it correctly stated that the only way provided by 

Board’s Rules and Regulations to challenge a Regional Director’s final unit determination made 

after the close of a hearing was by filing a Request for Review.  Id. at 4 citing 29 CFR 

§ 102.67(b) and (c).  Second, the Petitioner could not use the second petition as a way to 

improperly reopen the record or request reconsideration of issues decided in Case 21-RC-133636 

because it did not have the required grounds to do so.  Id. at 5–6, citing 29 CFR § 102.65(e)(1).  

Third, the Board does not condone piecemeal litigation in multiple proceedings when issues were 

or could have been raised in prior proceedings.  Id. at 6, citing Jefferson Chemical Co., Inc., 234 

NLRB 992 (1972)(Board will not condone piecemeal litigation of ULP claims); Peyton Packing 

Co., Inc., 129 NLRB 1358 (1961)(same).  Finally, the Board’s Case Handling Manual requires 

dismissal of a petition seeking a unit that is inappropriate on its face and further requires a six 

month filing penalty when a petition seeks the same or similar unit as a petition that has been 

dismissed.  Ex. 5 at 7–8 citing Case Handling Manual Part Two Representation Proceedings 

(CHM) §§ 11011 and § 11112.1(a).  The Petitioner’s letter in Opposition did not address any of 

these points.  Ex.  6. 
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The Regional Director denied the Motion to Dismiss on the same day the Employer filed 

its reply.  Exs. 7 and 8.  The Regional Director stated that the Board’s Rules and Regulations do 

not prohibit the filing of a second petition seeking the same unit as a dismissed petition while the 

period for requesting review in the first matter remains open.  Ex. 8 at unnumbered page 2.  The 

Regional Director also stated the petition could not be considered a request to reconsider or re-

open the record in Case 21-RC-133636 because it was a new petition, completely ignoring the 

undisputed fact the Petitioner sought to re-litigate the very issues decided in case 21-RC-133636, 

including whether the lead employees were supervisors.  Compare Ex. 3 at 13–14 with 8 at 

unnumbered page 2.  The Regional Director also stated that the prejudice period required by the 

CMH was not applicable because the petition was dismissed as seeking an inappropriate unit 

after a hearing rather than being withdrawn.  Ex. 8 at unnumbered page 2.  Finally, without 

explanation and with complete disregard of the indisputable fact that the two petitions sought the 

same units including exclusion of the lead employees which the same Regional Director had 

found inappropriate just days before, the Regional Director stated that she could not conclude 

that the two petitions sought identical units and that the latter should be dismissed for this reason.  

Id. at unnumbered page 3. 

Any doubt about whether the two petitions sought identical units was dispelled at the 

hearing on October 2, 2014.  At first, the Petitioner refused to take a position on the lead 

employees.  Ex. 9, Tr. 2 at 10–11.  Later, however, the Petitioner clearly asserted that it 

maintained the position that the lead employees were statutory supervisors. “We have 

consistently taken the position in the previous case then this case that they [lead employees] are 

statutory supervisors.  We have not changed that position.” Id. at 13. The Petitioner then went on 
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to ask the Regional Director to reconsider her previous decision as to whether the lead 

employees were supervisors.  Id. 

Based upon this stated record position, as well the Petitioner’s post hearing brief arguing 

again that the leads should be excluded as supervisors, e.g. Ex. 10 at 6, 16–17, on October 13, 

2014, the Employer filed a Motion to Strike portions of the Petitioner’s Brief or Alternatively to 

Dismiss the Petition with prejudice.  Ex. 2.  Again, it was clear beyond any debate that the 

Petitioner was seeking exactly the same unit it sought in the petition dismissed after a hearing in 

Case 21-RC-133636.  For all the reasons already raised by the Employer, the Employer correctly 

stated in its Motion that the Regional Director should dismiss this matter with prejudice. This 

Motion was not opposed by the Petitioner.   

Nevertheless, the Regional Director issued her Decision and Direction of Election on 

October 29, 2104.  Ex. 1. She found a unit of packaging, shipping and receiving employees 

appropriate.  Id. at 17.  She again addressed the issue of whether the lead employees were 

supervisors.  Id. at 6–7.  Thus, the Regional Director in this case reconsidered and decided again 

exactly the same unit issues that were considered and in 21-RC-133636 and made the subject of 

a final order. 

For the reasons discussed below, as well as those previously raised to the Regional 

Director and incorporated herein by reference, the petition in this matter should be dismissed 

with six months prejudice to refiling another petition seeking or including any unit packaging, 

shipping and/or receiving employees employed at the Facility.  The election currently scheduled 

for December 4, 2014, should be cancelled immediately.  Alternatively, the election should be 

held in abeyance until such time as this petition is dismissed or the Board orders an election only 
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in a unit that includes shipping, packaging, receiving, terminal, maintenance and quality 

employees along with all lead operators and employees working in those departments.   

B. The Petition In This Matter Should Be Dismissed With Prejudice 

In 21-RC-133636, the Union sought to include a unit of only the Facility’s packaging, 

shipping and receiving employees while excluding lead employees as statutory supervisors.  It 

refused to proceed in any other unit.  That petition was dismissed because the Regional Director 

concluded any appropriate unit must include the lead employees, and the Petitioner said it would 

not proceed in any such unit.   

Rather than file the required Request for Review, the Petitioner filed a second petition in 

this matter just five days after the D&O issued.  This second petition sought the same unit that 

was just dismissed as inappropriate.  At the hearing on October 2, 2014, the Petitioner confirmed 

that it was seeking exactly the same unit that it sought in Case 21-RC-133636.  Ex. 9, October 2, 

2014 Tr. 2 at 5–6 and 13.  It requested and received reconsideration of whether the lead 

employees in the classifications it sought were supervisors.  This, of course, was the only issue 

decided in 21-RC-133636.  The only difference in the two cases is that the Petitioner elected to 

“change its mind” about whether it would proceed in a unit that included lead employees in this 

case if it lost again on the issue of whether they were statutory supervisors because, as stated on 

the record, the Petitioner may have “screwed up” when it made its decision at the August 21, 

2014 hearing to proceed only in a unit that excluded lead employees.  Ex. 10 at 15; Ex. 9, 

October 2, 2014 Tr. at 20.  Board law does not permit this kind of vexatious, piecemeal second 

guessing.   

First, the Board’s Rules and Regulations make clear that the unit determinations made by 

the Regional Director after consideration of a hearing record are “final.”  29 CFR § 102.67(b).  

The only way to challenge these determinations is to file a Request for Review with the Board.  
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Id.  Even then, the grounds for review are very narrow.  29 CFR § 102.67(c).  They do not 

include permitting a petitioner to change a position taken at the hearing solely because the party 

does not like the outcome that its positions at the hearing produced.  They certainly do not permit 

allowing a petitioner to ignore completely the procedures requiring a request for review by filing 

a new petition seeking to re-litigate the same issues in the same unit at the same facility while the 

period to request review as to the first petition is still pending solely because the Petitioner 

“changed its mind” about or might have “screwed up” as to positions taken at the first hearing 

after seeing the results they produced.   

Here, of course, the Petitioner never filed a request to review the D&O issued in Case 21-

RC-133636.  Thus, the Order and the decisions made therein are beyond consideration in any 

other proceedings for at least six months.  See infra at 12. 

Second, any effort by the Petitioner to change the position it took as to the unit it defined 

in Case No. 21-RC-122636 after the close of the August 12, 2014 hearing would by definition 

require a re-opening and then reconsideration of the record.  The Rules and Regulations do not 

permit the Petitioner to do this in the circumstances created by the two petitions it has filed.  A 

request to re-open the record after the close of the hearing, or a motion for reconsideration or for 

a rehearing for that matter, requires “extraordinary circumstances.”  29 CFR § 102.65(e)(1).  

Specifically excluded from such grounds is raising any issue that could have been raised but was 

not raised under any other section of the Rules.  Id.  Indeed, a request to re-open the record or for 

a rehearing requires specification of the error alleged, the prejudice to the movant caused by this 

error, what new evidence is to be produced, why it was not available at the hearing, and how it 

would change the result.  Id.  A motion for reconsideration requires the identification of a 
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material error with particularity and page number of the record.  Of course, these requests must 

be made in the proceeding where the record was created, i.e. Case No. 21- RC-133636.  Id.    

The Petitioner has never made any effort to define any circumstances requiring reopening 

or reconsidering the record in Case 21-RC- 133636 because none exist.   To the contrary, the 

Petitioner’s only stated purposes for filing the second petition seeking to relitigate the issue of 

whether lead employees are statutory supervisors is that it “changed its mind” and ‘ . . . the 

Union or its counsel may have screwed up at the last hearing” by stating that it would not 

proceed in any unit including lead employees.  Ex. 10 at 15; Ex. 9, October 2, 2014 Tr. at 20.  If 

the Petitioner wanted to “change its mind” about which units it found acceptable, it should have 

done so when given a recess to do exactly that at the hearing held in Case No. 21-RC-133636.  

The Petitioner cannot avoid the consequences of its actions and decisions or the required 

procedures required to challenge their consequences merely by waiting to see how its first 

position fares, ignoring the adverse ruling it produces, and then filing a new matter seeking to 

relitigate the issue it lost solely because it “may have screwed up” by making a choice that led to 

a result it did not like.   

Third, the Board has been consistent in its view that parties should not be allowed to 

litigate issues in an untimely or piecemeal fashion. E.g. 29 CFR § 102.65(e)(1)(no motion for 

reconsideration, rehearing or to re-open the record shall be considered by the Regional Director 

with respect to any matter that could have but was not raised pursuant any section of the Board’s 

Rules); and cf. Jefferson Chemical Co., Inc., 234 NLRB 992 (1972)(Board will not condone 

piecemeal litigation of ULP claims); Peyton Packing Co., Inc., 129 NLRB 1358 (1961)(same).  

The Union’s petition in this matter violates both of these principles. 
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The Petitioner had every opportunity to change its position as to what units it would 

accept before and during the hearing in Case. No. 21-RC-133636.  The Regional Director issued 

her decision based upon the evidence in the record and the Petitioner’s stated position as to 

whether and to what extent it would proceed to an election based upon determinations made on 

that record. The Petitioner had procedures available to it to challenge the Regional Director’s 

determinations based upon the record and the positions asserted by the Petition at the time the 

record was created.  The Petitioner chose not to use those required procedures.  Whether the 

instant petition is considered an effort to re-litigate the same issues already decided in Case No. 

12-RC-133636, or a piecemeal effort to offer a new position in a new proceeding as to the same 

unit at the same facility that was addressed in Case 21-RC-133636 that could have and should 

have been made in the first case, it is clear that the Union’s petition in this case is improper and 

should be dismissed. 

Finally, the Casehandling Manual makes clear that the instant petition should be 

dismissed regardless of how the Petitioner attempts to define it.  Since the Petitioner seeks the 

same unit it sought in Case No. 21-RC-133636, and this unit has already been found 

inappropriate, the petition should be dismissed for this reason alone.  Casehandling Manual Part 

Two Representation Proceedings (CHM) § 11011.  To the extent the Petitioner purports to 

change its position in this case and seek a different portion of the unit at issue in Case No. 21-

RC-133636, it cannot do so without first accepting the dismissal of the petition in Case No. 21-

RC-133636, requesting review of the decision in that case, or seeking withdrawal of the petition.  

Accepting dismissal, or any withdrawal to the extent such an option is even available at this 

stage, must come with prejudice and with a six month bar to filing a new petition.  E.g.  CHM § 

11112.1(a).   
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In light of the above, it is clear that the very integrity of the Board’s processes is at issue 

in this proceeding.  To the extent there is any ambiguity in the application of the Board’s Rules 

and Regulations and the Casehandling Manual, they should be made clear now.  The Board 

should not permit petitioners to avoid the consequences of positions taken at hearings merely by 

ignoring the decisions of Regional Directors and filing new petitions seeking to relitigate the 

same issues that have already been decided using positions or arguments that were available but 

intentionally not used in the first proceeding.   

The Rules and Regulations clearly define the procedures required, not suggested, to 

challenge the decisions and orders of Regional Directors made after a hearing in a representation 

case has concluded.  The Board should make clear that these procedures are the only available 

options to challenge the decisions and orders of Regional Directors made upon the completed 

record in a representation proceeding.  Allowing Regional Directors to ignore these Rules and 

Regulations for the sole purpose of allowing a petitioner to “change its mind” to receive a “do 

over” because the petitioner did not like the outcome of the first hearing should be deemed a 

misuse of the powers delegated to Regional Directors by Section 3(c) of the Act and a denial of 

due process to the other parties to the representation proceeding. 

Second, the Board’s decisions are clear in establishing that the Board will not condone 

piecemeal or vexatious litigation.  E.g. Jefferson Chemical, supra; Peyton Packing, supra.  To 

the extent that there is any question (as suggested by the Regional Director – see Ex. 8 at 

unnumbered p. 2) that this sound principle is applicable to representation proceedings, the Board 

should clarify that point now.  Parties in representation proceedings should be required to state 

all their positions at the appropriate hearing and accept the results these positions produce 
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without the option of getting another hearing solely to “change its mind” because it made a 

mistake if it does not like what its positions produced the first time around.  

If any party is unhappy with the results its positions produce, then that party should be 

required to use the mandatory mechanisms set out in the Board’s Rules and Regulations for 

challenging those results.  Parties to representation proceedings should not be allowed to do what 

the Petitioner has done here.  That is, seek to avoid the consequences of the positions it has taken 

at a hearing by ignoring the Board’s Rules and Regulations and instead filing a new action less 

than a week after a Decision and Order has issued solely on the grounds that the party made a 

mistake and would like to try again by either changing its position to one it could have or should 

have taken in the first proceeding and/or re-litigating an outcome it does not like.   

Finally, the Board should confirm that actions such as the one taken by the Petitioner in 

this case have consequences. The Casehandling Manual is clear that petitions withdrawn after a 

hearing has been closed cannot be refiled for a period of six months.  It makes no sense to 

suggest that this same prejudice period should not apply when the petitioner’s petition is 

dismissed after a hearing has closed because a petitioner states it will not proceed in any unit 

other than the one it defined and litigated at a hearing, and the Regional Director concludes this 

unit is not appropriate.  To conclude otherwise would condone, if not encourage, exactly what 

has happened in this matter.  A party can take one position at a hearing and see what result it 

produces.  If it does not like the outcome, it can bypass the requirements of the Board’s Rules 

and Regulations defining how decisions must be reviewed by filing a new action seeking the 

same unit under a different theory that it could have or should have raised in the first proceeding.  

This vexatious conduct produces exactly the kind of wasteful misuse of resources that the Board 

has condemned in other contexts. See Jefferson Chemical, 200 NLRB at 992 n.3. 
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It is no answer to suggest, as the Petitioner did before the Regional Director, that this 

prejudice period should not be applied because it might delay the unit employees’ ability to vote 

on the question of representation.  This is particularly true in this case where the unit employees 

participated in the decision that led to the dismissal of the first petition.  The Petitioner brought 

and called four employee witnesses to the August 12, 2014 hearing.  See Ex. 14, August 12 2014 

Tr. 183–263.  The Petitioner was provided a recess at that hearing specifically for the purpose of 

evaluating its position as to whether it would proceed in a unit that included lead employees.  

Thus, the unit employees had ample opportunity to express their views on this subject through 

their selected representative at the hearing – the Petitioner.  Moreover, and in any event, any 

delay in the ability of unit employees to vote caused by dismissal of the petition would be of less 

duration than the one caused by a petitioner withdrawing a petition just days before an election, 

and far less than delays caused by a petitioner filing meritless blocking charges.   

In the final analysis, it is important for the Board to clarify that the wasteful and 

vexatious misuse of the Board’s procedures pursued by the Petitioner in this case will not be 

tolerated.  The Board should make it clear that the procedures in its Rules and Regulations must 

be followed and that there are consequences for calculated and intentional decisions to do 

otherwise. 

Thus, the Board should immediately order that the election scheduled for December 4, 

2014, be cancelled.  It should further order that the petition in this case be dismissed with 

prejudice such that the Petitioner is precluded from seeking an election in any unit including 

packaging, shipping and or receiving employees at the Facility for a period of six months from 

the date of the Board’s Order.  
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IV. ALTERNATIVELY, IF THIS MATTER PROCEEDS, THE BOARD SHOULD 

ORDER AN ELECTION ONLY IN THE FULLY INTEGRATED PRODCUTION 

AND MAINTNENANCE UNIT SOUGHT BY THE EMPLOYER. 

A. The Relevant Facts Related To The Unit Determination Issues. 

A detailed discussion of the facts related to the unit determination question is fully set out 

in the Employer’s post hearing brief and is incorporated herein by reference.  Ex. 15 at 2–12.  

For the reasons set forth in that brief at 12–25, the unit sought by the Petitioner should be 

deemed inappropriate.  Should an election be ordered in this matter, it should be ordered only in 

the fully integrated production and maintenance unit sought by the employer. 

B. Alternatively, The Board Should Order the Regional Director To Direct An 

Election Only In The Integrated Unit Sought By The Employer. 

For the reasons brought to the attention of the Region in Case No. 21-RC-133636 and set 

out in Employer’s August, 19, 2014 Brief at 12–15 and incorporated herein by reference, the 

Board should conclude that the standard set out in Specialty Healthcare, supra should be 

abandoned, or alternatively not be applied in cases such as this one where the unit sought by the 

Petitioner is only a portion of a fully integrated production process.2  Moreover, and regardless 

of the standard used, and again for the reasons brought to the attention of the Regional Director 

and incorporated herein by reference, the Board should order an election, if one is ordered at all, 

only in the fully integrated production and maintenance unit that includes all packaging, 

shipping, receiving, terminal, quality control, maintenance, and lead employees and the Lab 

Tech 3.  Id. at 15–25.  

                                                 
2 The Employer is mindful that some circuits have concluded that Member Becker was properly appointed.  E.g. 

Gestamp S.C. LLC v. NLRB, 769 F.3d 254 (4th Cir. 2014) citing inter alia Teamster Local Union No. 455 v. NLRB, 

765 F. 3d 1198 (10th Cir. 2014).  See also Ender v. NLRB 2014 U.S. App. LEXIS 21227 (D.C. Cir. decided 

November 7, 2014). None of these cases, though, provide any analysis of whether the appointment at issue was 

appropriate under the specific circumstances of Member Becker’s appointment.  That is, these cases do not address 

the issue of whether Member Becker’s appointment was the type of political end run around the legislative branch 

the Supreme Court said was not permitted by the Constitution.  See Employer’s August 12, 2014 Brief at 12-15 and 

authorities cited therein, incorporated herein by reference. 
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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 

 ) 

CARGILL, INC., ) 

 ) 

 Employer, ) 

  ) 

 and ) Case No. 21-RC-136849 

   

UNITED FOOD AND COMMERCIAL  ) 

WORKERS UNION LOCAL NO. 324 ) 

  ) 

  ) 

 Petitioner. ) 

  ) 

 

EMPLOYER'S OBJECTIONS TO CONDUCT  

AFFECTING THE RESULTS OF THE ELECTION 

 

On December 4, 2014, an election was held in the above-referenced matter. On that day, 

the ballots were counted.  The tally included 14 yes votes for the Petitioner United Food and 

Commercial Workers Union Local No. 324 (hereinafter "Petitioner" or the "Union"), 14 no votes 

cast for Cargill, Inc. ("Cargill" or "Employer"), 3 challenged ballots and 1 void ballot. Pursuant 

to Section 102.69 of the National Labor Relations Board's ("the Board") Rules and Regulations, 

the Employer files these Objections to conduct affecting the results of the election. 

OBJECTION NO. 1: The election conducted in this matter is invalid because the petition 

should have been dismissed with prejudice as the result of the dismissal of Case No. 21-RC-

133636. The National Labor Relations Board completely failed to address the Employer’s sound 

arguments seeking dismissal in the Employer’s Request for Review, thereby improperly failing 

to follow NLRB practices and regulations and denying the Employer and affected employees due 

process. 

 



 

 

 

OBJECTION NO. 2: The Union, by its employees and agents, threatened voting unit 

employees with harassment and other consequences if they did not cease exercising their Section 

7 right to oppose union representation.  This illegal conduct took place between the date the 

petition was filed and the date election was held. 

OBJECTION NO. 3: Union supporters engaged in electioneering in the polling area 

while the polls were open. 

OBJECTION NO. 4: Union employees instructed the Union observer to solicit and 

encourage electioneering in the polling area just before the polls opened on December 4, 2014. 

OBJECTION NO. 5: Union supporters engaged in a loud demonstration just outside the 

polling room while waiting in line to vote and while the polls were open and no effort was made 

by Board agents conducting the election to investigate or end this disruptive and illegal conduct. 

HEARING REQUESTED: The Employer requests a hearing on the genuine issues of 

material facts raised by these Objections, which will be supported by competent evidence that 

will be timely submitted to the Regional Director in accordance with the Board's Rules and 

Regulations. Based on the evidence presented, the Employer requests that the results of the 

December 4, 2014 election be set aside and that the petition be dismissed with prejudice. 

  






